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To: Administrative Law Judge Joseph Chachkin
OTION TO SMISS

GAF Broadcasting Company, Inc. ("GAF"), the licensee of
WNCN(FM), New York, New York, by its attorneys, respectfully
requests that the Presiding Judge dismiss the application of The
Fidelio Group, Inc. ("Fidelio") for failure to respond to two
express directives from the Commission. In support of this
request, the following is shown. :

Fidelio’s competing application for WNCN’s frequency
contained serious technical defects and omissions. As GAF

explained in its November 19, 1991 Petition To Deny, Fidelio

failed to demonstrate that its highly unusual antenna
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arrangement, to be located on the Chrysler Building, would
provide adequate city grade coverage of New York City. The
Hearing Designation Order! ("HDO") in this proceeding concluded
that GAF’s arguments were meritorious. Rather than dismissing
Fidelio’s application outright, however, the Commission directed
Fidelio to file an amendment containing a statement from any
antenna manufacturer, certifying that it would be able to
construct an antenna that would be able to provide omni-
directional service in the "relatively unusual" arrangement
proposed. The Commission ordered Fidelio to file this amendment
within 30 calendar days after release of the HDO, i.e., not later
than April 14, 1993. DA 93-226 at Y 17, 48. GAF has not yet
received this amendment, and checks with FCC sources also
indicate that Fidelio has failed to file this mandatory
amendment.

GAF’s Petition To Deny also demonstrated that Fidelio
erroneously represented its application was not subject to
environmental processing. On the contrary, as the HDO properly
concluded, environmental processing is necessary for not one but
two independent reasons. First, Fidelio proposed to sidemount a
broadcast antenna on a building which has been designated an
historic landmark. Second, Fidelio’s proposal would expose
members of the public to excessive RF radiation unless corrective

measures are taken. Thus, the Commission ordered Fidelio to

IDA 93-226, Chief, Audio Services Division, released March
15, 1993.
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In CSJ Investments, Inc., 5 FCC Red 3741, 67 RR 2d 1648
(Rev. Bd 1990), rev. denied, FCC 90-406, released December 7,

1990, the Review Board affirmed the Presiding Judge’s dismissal
of an applicant that failed to timely comply with an HDO'’s
directive concerning its technical proposal, as well as other
requirements. The HDO ordered that applicant to file a
corrective amendment concerning its proposed tower height with
the ALJ not later than 30 days after the HDO’s release. Although
the Presiding Judge granted the applicant a two-week extension of
that time, it sought an additional month to specify a new
transmitter site, which request the Judge denied. The applicant
filed an untimely and unjustified amendment nearly two months
later. See also Vela Broadcasting Inc,, 102 FCC 2d 997, 59 RR 24
307 (Rev. Bd 1985) (affirming applicant’s dismissal for failure to
comply with HDO’s directive that it supplement application in
order to cure defects relating to its basic qualifications, and
other procedural failures).

In this case, Fidelio has similarly failed to respond to an
express directive in the HDO concerning its technical proposal.
Moreover, Fidelio has failed to even request an extension of time
or proffer any explanation. Like the applicant in CSJ
Investments, Fidelio’s nonresponsiveness is compounded by an
additional omission, its failure to submit the requisite

environmental assessment, again without explanation.?

0on April 12, 1993, Fidelio requested that the Commission
defer the prgcedural dates in this proceedina. Fidelipo has never,

asserted, and GAF does not understand, that the mere filing of
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In Comunj-Centre Broadcasting, Inc. v. FCC, 856 F.2d 1551,
1554 (D.C. Cir. 1988), cert. denjed, 489 U.S. 1083 (1989), the

U.S. Court of Appeals listed some of the factors which were
appropriate for consideration in dismissing an applicant for
failure to meet procedural deadlines. They are (1) the
applicant’s claimed justification; (2) the prejudice suffered by
other parties; (3) the burden placed on the administrative
system; and (4) the need to punish abuse of the system and deter
future misconduct.

In the present case, Fidelio has submitted no justification
which may be considered, but simply ignored the Commission’s
orders. The other parties have been prejudiced by their
inability to assess Fidelio’s case, or even to determine whether
it is gualified to remain as a party in this proceeding. The
burden on other parties is especially significant now, given the
imminent deadline for conferring on initial discovery requests.
Fidelio has burdened the FCC processes not only by failing to
respond to clear Commission directives, but by delaying
environmental processing of its application. Under the FCC
rules, the Commission must solicit and consider comments on
Fidelio’s environmental assessment from the Department of the

Interior, State Historic Preservation Officer and the Advisory

Fidelio’s request automatically stayed the procedural dates in

this proceeding. Section 1.102(b) (3) of the FCC rules provides
that if an application for review of an interlocutory action is
filed, the Commission has discretion to stay the effect of that
action. Thus, each of the applicants has subsequently filed its

integration statement.
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Council on Historic Preservation. 47 C.F.R. Sec. 1.1308(b)
(Note). This time consuming process cannot begin until Fidelio
files its environmental assessment. Finally, dismissal is
justified in order to deter future parties from ignoring the
clear directives of an HDO. |

WHEREFORE, in light of the foregoing, it is respectfully

requested that the Presiding Judge issue an order dismissing the
Fidelio application for failure to prosecute.

Respectfully submitted,
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Aaron I. elschman
Arthur H. Harding
Christopher G. Wood

Its Attorneys
Fleischman and Walsh
1400 16th Street, N.W.

Suite 600
Washington, D.C. 20036

Dated: April 26, 1993
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I, Eve J. Lehman, a secretary at the law firm Fleischman and
Walsh, hereby certify that I have this 26th day of April, 1993
placed a copy of the foregoing "Motion To Dismiss" in U.S. First
Class Mail, addressed to the following:

* Administrative Law Judge
Joseph Chachkin
Federal Communications Commission
2000 L Street, N.W., Room 226
Washington, D.C. 20554

Mr. Glenn A. Wolfe

Chief, EEO Branch

Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W., Room 7218
Washington, D.C. 20554

Mr. Gary Schonman, Esquire
Hearing Branch

Mass Media Bureau

2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Harry F. Cole, Esquire
Bechtel & Cole

1901 L Street, N.W.
Washington, D.C. 20036

Morton Berfield, Esquire
Cohen & Berfield

1129 20th Street, N.W.
Washington, D.C. 20036

David M. Rice, Esquire
One 0ld Country Road
Carle Place, NY 11514

David E. Honig, Esquire

1800 NW 187th Street

Miami, FL. 33056
Eve JZ/Lehman

% By hand



